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EDITORIAL NOTES 


THE SOONER THAT the United States gets into the World Court as a legal 
and active member, the sooner will the other more than 50 nations which 
are now members respect this country as one really devoted to World 
Peace. That the President has not (at this writing) laid the World 
Court Protocol, as amended in Committee by the Root formula, before 
the Senate for ratification is, no doubt, his knowledge that that obstreperous 
and unpopular body will debate the matter to death, unless the unusual 
happens. That body, no doubt, will fall back upon the foolish idea that 
to join the World Court will be to join the League of Nations, whereas 
their real functions are severable. Says a prominent writer: 


“The Root Formula, of course, surrended the stipulation that the 
United States alone should be able to veto a Council application for an 
Advisory Opinion, although this surrender is safeguarded by giving the 
United States the right of withdrawal from the Court if it objects to the 
Council’s request for an Advisory Opinion, in any particular case. By 
reiterating the prevalent League desire in behalf of Advisory Opinions on 
the request of a majority, it has been pointed out to the United States 
that not even for American membership will the framework of inter- 
national cooperation now built up be endangered. The report of the 
Committee helps to make the issue of American membership in the World 
Court more clear-cut. It is no longer a question of whether 55 nations 
shall minimize the value of their Court to suit the wishes of the United 
States Senate, but whether the Senate shall make the small modifications 
in its traditional position necessary to accept the Court as it has developed.” 


When a body, supposed to be intelligent and patriotic and sensitive 
to American honor, has taken more than a year to revise the Tariff Act 
80 as to make it obnoxious to foreign countries, little can be expected of 
itas to the World Court or any other great policy of peace. The situa- 
tion is a disgraceful one, and only a great change in a portion of the 
Senatorial constituency will bring about a real reform. 
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At this writing it is not known how many law students in New 
Jersey have passed the test of their examination before the Bar Ex- 
aminers, but it is safe to predict that the percentage will not vary much 
from that of the last Term, when 250 students passed and 262 failed to 
pass. Perhaps these young men will find consolation, such as it is, in 
the May record of those who passed and those who failed to pass the 
requirements in the State of New York. Of 1804 who were examined 
by the State Board of Law Examiners at Albany, 640 passed the tests 
and 1,164 failed to pass. So about 56 per cent. only were found properly 
qualified to become attorneys. We think the reasons for failures are not 
far to seek, and this JouRNAL has frequently referred to them. And even 
when young men are admitted to practice, many of them fail in character 
and in success afterward. Because of this the suggestion spoken of in 
our May number (page 131), of an “Interlocutory Bar” ought to have 
weight. After a specified term of actual practice there may well be a 
weeding out process for the good of the public. 





In this connection we find much interest in an address entitled 
“Legal Education and Admission to Bar,” delivered by Mr. Alexander 
B. Andrews, President of the North Carolina Bar Association before 
the annual meeting of that body on June 27, 1929, and recently pub- 
lished in pamphlet form. While the address is primarily directed to- 
ward securing higher standards of legal education in that State, there 
are tables given of the number of lawyers in the various States of this 
country as contrasted with the population and with the numbers at the 
Bar in fourteen other countries, including, Australia. The figures in 
America being from the 1920 census the results, of course, are not up 
to date, but they cannot vary greatly in proportions from what the 1930 
census will show. In New Jersey, for instance, the proportion of lawyers 
in 1920 to 100,000 of population was 124; that is to say, there was one 
lawyer to every 805 inhabitants. In New York there was one lawyer 
to 562 inhabitants. Many States far exceeded this number. In England 
and Wales, in 1921, there was one lawyer to 2,111 inhabitants; in Canada 
one to 1,319; in Australia, in 1900, one to 1,470; in Austria, in 1900, one 
to 4,005; in Belgium, in 1927, one to 2,611; in France, in 1928, one to 
4,585; in Italy, in 1925, one to 2,310; in Holland, in 1927, one to 4,990. 
It will impress one at once that a lawyer is scarcely needed in New 
Jersey for every 805 men, women and children, but it would seem as if, 
at the known present rate of increase of lawyers here, that the time may 
come when every 100 families will need to support one lawyer. The 
figures in the address, if carefully studied, reveal many other interesting 
points and include an analysis of the High School and College educa- 
tional attainments of the lawyers in the Lower House of Congress. 
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Former Justice Minturn, whose dry humor in various of his opin- 
ions served for several years past to enliven the dry pages of our Reports. 
will have to take a back seat now to Judge Gilbert, of the Supreme Court 
of Georgia, whose opinion in Montgomery v. Maryland Casualty Co., 
151 S. E. Reporter 363, must long be considered the climax of humorous 
opinions. The case was only about a dog, and, were it less lengthy, we 
should quote it entire. In the course of a long opinion which did not 
vary from a dissertation on dogology, the “learned Justice” says: 


“Among many of the most beautiful of nature’s plants and trees, 
we have the dog-wood, dog-daisy, dog-laurel, dog-rose, dog-violet, and 
the like; there are dog days; the dog watch (on ship board); there is 
dogma, doggery, dog-latin, and the ‘dogged’; as Shakespeare wrote: 
‘Doth dogged war bristle his angry crest and snarl in the gentle eyes of 
peace.’ King John, Act IV, Scene 3. Holy Writ abounds with his men- 
tion, as, ‘A living dog is better than a dead lion.’ Ecclesiastes, ix:4. ‘Who 
loves me loves my dog’ is a French proverb of the Thirteenth century, 
and in substance has figured in the literature of many writers, including 
St. Bernard, of Clairvaux and Erasmus. Poets great and small, their pens 
inspired by the Olympic maid, have paid tribute to the dog. Lord Byron, 
who was devoted to his ‘Boatswain,’ wrote of him: 

‘But the poor dog, in life the firmest friend, 

The first to welcome, foremost to defend, 

Whose honest heart is still his master’s own, 
Who labors, fights, lives, breathes for him alone.’ 

“And again : 

‘*Tis sweet to hear the watch dog’s honest bark 
Bay deep mouthed welcome as we draw near home.’ 

“The great bard of Avon, in his Julius Caesar, makes Brutus, say, 
‘I had rather be a dog and bay the moon, than such a Roman.’ And in 
Macbeth Shakespeare gives us quite a catalogue of dogs: ‘Hounds and 
greyhounds, mongrels, spaniels, shoughs, water-rugs and demi-wolves ; 
the swift, the slow, the subtle, the housekeeper, the hunter.’ And in Mid- 
summer Night’s Dream, speaking of hounds, he says: “Their heads are 
hung with ears that sweep away the morning dew; crook-knee’d and dew- 
lapp’d like Thessalian bulls; slow in pursuit, but match’d in mouth like 
bells, each unto each’. 

‘Such gallant chiding; for, beside the groves, 
The skies, the fountains, every region near 
Seem’d all one mutual cry. I never heard 
So musical a discord, such sweet thunder.’ ” 


And so on, and so on, page after page. Is the matter humor, or 
learning? In any case the main subject of the opinion enters into just 
this one paragraph at its conclusion: 

“From what has been said it will not be difficult to ascertain where 
the sentiment and inclination of the Court would lead. The Court, how- 
ever, is a Court for the correction of errors and we must be guided by the 
law. The law of the case will be found in the head notes. Judgment 
affirmed.” 
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On May 7th a Congress on Mental Hygiene was held in Washing- 
ton, D. C., and one of the prominent speakers was Dr. Frans Alexander 
of Berlin, Germany. Some things he said awaken thought, although we 
have seen only a newspaper account of his address. He held that mental 
science has shown that infants are born criminals—certainly an astound- 
ing fact, if true. He added (not quoting his exact words), that the entire 
development of the instincts of the child from the age of four, five or six 
on consists of a gradual adjustment of the demands of the instincts to 
the demands of society—a development that no human being finishes 
entirely perfectly. Distinction must be made between the chronically 
criminal and the accidentally criminal, as the former class is incapable of 
reform by a mere change of environment, but requires medical treatment. 
The tendency to criminality is acquired in the conflicts of childhood be- 
tween the natural impulses, chiefly love and hunger, and society. It is 
often impossible to find any rational motives for the behavior of the 
chronically criminal. Another distinguishing trait of this class is its 
stereotyped form of behavior. Punishment has no deterrent effect on 
the neurotic criminal except to stimulate him in an opposite direction 
from that desired. An individual of this type, after punishment, feels 
he has expiated his crime and is encouraged to commit new offenses. 





We issue an enlarged number this month to take in both July and 
August, as we have sometimes done heretofore. The reason is that the 
Editor expects to be absent in Europe during the Summer season, re- 
turning early in September. 





FIFTY YEARS AT THE BAR 


Two of the prominent lawyers of the Bar of this State have recently 
had “Jubilee Anniversaries” tendered to them by fellow-attorneys. 


THe GourLey CELEBRATION 

The one known best in Passaic county, who was a member of the 
State Assembly in 1886 and, later Prosecutor of the Pleas of that county, 
and long leader of the Bar there, was Dr. William B. Gourley, who was 
admitted as attorney at the June Term, 1880. The Passaic Co. Bar Asso- 
ciation gave a dinner to him on May 24 in the ballroom of the Alexander 
Hamilton Hotel, Paterson. Addresses were delivered by Mr. Edward F. 
Merry, President of the Bar Association; Mr. Leonor F. Loree, Presi- 
dent of the Delaware and Hudson Railroad Company; Hon. William I. 
Lewis, formerly District Court Judge; Mr. Martin Conboy of the New 
York Bar. A large number of lawyers and prominent persons attended 
the affair, about 100 in all. 
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Dr. Gourley’s address cannot be given by us in full, but much the 
larger portion of it was as follows: 

“Fifty-four years ago, when I began to study for the Bar, General 
Grant was President of the United States. Paterson was a small town 
with 38,000 people. Indeed the whole county had only something like 
50,000. Today we have 300,000. I remember when no policemen walked 
our streets; when there was not a single street car in our boundaries; 
when the town crier went about with a bell and announced on the street 
corner what things were lost or stolen. It is said to be a far cry to Lochow. 
It is equally a far cry from the small town of that period to the industrial 
hive of the present day. Forty centuries seem to look down upon us. 

“IT began my studies with James Evans. Let me describe him so 
that these young plutocrats may have some notion of the fine figure cut 
by the older Bar. He reached his office in a handsome barouche, drawn 
by a spanking team of bays, whose heads the driver on the box checked 
very high and whose knee action was remarkable. Mr. Evans as he lay 
back in the barouche was a striking figure. He was usually dressed in 
a cutaway coat and vest of light color. He wore a high-winged collar 
and generally a blue scarf which flowed backward over his shoulder. 
Gold studs were in his shirt. He wore white duck trousers with low 
patent leather shoes and silk hosiery, and on his head a high, white, shaggy 
Uncle Sam hat. Now my young Beau Brummels of this later age, can 
you match that picture by any member of the present Passaic Bar? 

“Our public laws were found in ‘Nixon’s Digest’ of the edition of 
1868. The Revision of 1875 was not complete. We had about thirty- 
eight volumes of our Law Reports and about twenty-six volumes of our 
Equity Reports. I really think, strange as it may now sound, that I read 
very nearly every single volume of the Law Reports. The Digest of 
our decisions was the edition of 1844, which is just eighty-six years ago. 
‘Stewart’s Digest’ was just beginning to appear in parts. We had no 
typewriters. We ‘copied all the letters in a big round hand’—that is, we 
were supposed to do that, but there was a marked distinction, you may 
well believe, between the instructions and the execution. I leave you 
to measure the work of making several copies by hand of a common law 
pleading with half a dozen counts. The buildings were not heated by 
steam; I know our building was not. The site was where the bank of 
the United States Trust Company now stands. Stoves were in general 
use. The student was always an assistant janitor; indeed, very often 
was the only janitor. There were, of course, no electric lights and no 
telephones. Many of the buildings used by lawyers were not even lighted 
by gas. It was a common thing to see one of the eminent men of the 
Bar, a man for whom we had a high regard, and whom we of the younger 
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set considered a perfect pattern of what an old English sergeant-at-law 
was, cross the street with a quart can of kerosene for use in his office. 
“The Presidential election of 1876 was disputed. An Electoral Com- 


mission was appointed and by a vote of eight to seven adjudged Ruther- 


tord B. Hayes and not Samuel J. Tilden entitled to the office of Presi- 
dent of the United States. There were warm debates in Congress before 
the Commission was formed. One of the ablest speeches in the Senate 
was made by Senator Roscoe Conkling, of New York. He spoke of 
Chancellor Kent in his address, but the special application of the point 
is not clear now. He said, however, that the Chancellor was asked why 
he had devoted so much space in his ‘Commentaries’ to the Rule in Shelly's 
case when that Rule was abolished by the Revised Statutes of the State 
of New York. The Chancellor replied that if the discussion of that rule 
were stricken from his ‘Commentaries’ it would destroy much of the 
value of the work. I received a copy of the speech at the time, and, with 
the amazing thirst for knowledge which the young student has for a 
few years and which gradually subsides, I said to my preceptor: 

“*Mr. Evans, what is the Rule in Shelley’s case?’ 

“I shall never forget his reply. I can see him now distinctly before 
me. He fixed on me a cold, hard, penetrating gaze. I withered away. 
Having reduced me to this condition he said in icy tones: 

‘A student in my office for six months and does not know the Rule 
in Shelley’s case.’ Then, with an upward sweep of his hand, striking 
his cheek, which was characteristic of him, said: 

“*Go and look it up.’ 

“IT was crushed for a time. I feared he had formed a clear concep- 
tion of my incompetence. I felt that my friends and my family had 
made a profound mistake in their insensate aspirations for me. But such 
is the resiliency of youth that after a time I recovered. I was fully re- 
stored some years later when I went to Trenton for my examination as 
counselor-at-law. The system of having both an oral and written examina- 
tion had recently been adopted. In the oral examination we had been 
asked nothing concerning the law of real property. After this examina- 
tion I said to one of the young men who was from this city, a college 
graduate, who was also there for the same purpose: 

‘Tomorrow I suppose we will have the Rule in Shelley’s case.’ 

“He turned to me in some astonishment and said: 

“The Rule in Shelley’s case! Who was Shelley and what was the 


in consequence of this remark, restored to perfect tranquility 
of mind. While I may have been pretty bad, it was a comfort to know 
that some others were worse. Larochefouchald, you may remember, 
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says in his maxims, that we derive pleasure from the misfortunes of 
our friends. 

“After my admission to the Bar several young men formed an or- 
ganization known as the Institute for the purpose of propounding and 
solving legal questions. They were James F. Stewart, who was recog- 
nized as our Chief Justice, later a member of Congress for several terms, 
whose statue stands before our county courthouse; Francis Scott, later 
city counsel and ten years Judge of the Common Pleas; DeWitt C. Bolton, 
later for a great span of life county counsel; Munson Force and myself, 
later to serve in the Prosecutor’s office for a number of years. Twenty 
years after our organization, at a dinner given by one of the members, 
there was printed in the menu this extract from Charles Lamb about 
Samuel Taylor Coleridge : 

“*Come back into memory, like as thou wert in the day-spring of 
thy fancies, with hope like a fiery column before thee, the dark pillar 
not yet turned!’ 

“I feel the force of these words to-night. At that time they but re- 
called our lost youth, but now they recall my lost friends. All, all are 
gone, the old familiar faces. I, I alone survive. 

“The institute was so famous in our own estimation that it would 
have been a marked derogation of its dignity to have had an adjective 
affixed to its name. It would circumscribe abilities that were intended 
for the world. The world we believed was waiting patiently for us to re- 
dress its grievances. Edmund Burke said, if his son Richard had lived 
he would soon have supplied every deficiency and symmetrized every 
disproportion. As Richard was dead we felt the job was ours. 

“One of our number had passed some years at Yale. This, of course, 
placed him in a position among us of unchallenged superiority. It was 
a tremendous shock when we learned that he could be occasionally wrong. 
After this amazing discovery we took off his shoulder straps and reduced 
him to equal rank. We often selected questions for solution of the most 
abstruse character. Sugden on Powers and Fearne on Contingent Re- 
mainders were very popular for this purpose. These questions of the 
most subtle sort, were designed, distilled and concocted to expose the 
limitations of our associate. Occasionally we descended to the palpable. 
Gone from memory are all the complicated questions of constitutional 
law, of pleading and practice of those green and salad days. But a single 
question on another subject remains. This question was presented for 
solution : 

“If several employés of a firm returned to the store in the evening 
and took some money from the drawer of the employer, to play poker, 
and one of the men seized the pot and ran away with it, what was the 
offense ? 
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“The answer given by one of these young men, in perfect seriousness, 
was that it was embezzlement as to the money, but larceny as to the pot. 
Alas, that such innocence has vanished from the earth. On one occasion two 
of us, with more enthusiasm than wisdom, sat up all night in pursuit of 
our studies until dawn flushed the window panes with red. We had a 
photograph of the Institute taken because we thought posterity would 
be embarrassed if no record was had of our group. 

“There were strong men at our Bar at that time. Socrates Tuttle, 
the father of Mrs. Garret A. Hobart, sound and strong; Henry A. Wil- 
liams, grandfather of the present Henry A. Williams, quiet, genial and 
modest; Absalom B. Woodruff, pertinacious and masterful; Isaac Van 
Wagoner, quiet and reserved; John Hopper, suave and polished; James 
Evans, keen and industrious; Zebulon M. Ward, powerful before a jury; 
Albert Comstock, sound and sagacious; George S. Hilton, studious and 
able. Of the stars of a later day, Governor Griggs and Vice-Chancellor 
Stevenson, you have some measure of their worth. 


“IT remember Joseph D. Bedle presiding in our Circuit. He was 
appointed a Justice of the Supreme Court in 1865 and resigned to be- 
come Governor of New Jersey in 1875. He was succeeded by that prince 
of nisi prius Judges, Jonathan Dixon. To practice law before him was 


a liberal legal education. I do not think that posterity can measure the 
full worth of Judge Dixon by his written opinions, which of course are 
undoubtedly able. There was something, however, in his carriage, in 
his spoken word, in a voice of remarkable flexibility, in his precision of 
speech, that set him apart and on a still higher plane. Justice Reed com- 
pared his voice to that of Edwin Booth. We had made the comparison 
ourselves at a very early period. We thought also that he looked in his 
younger days like Edwin Booth. It will be a long time before we look 
upon his like again. 

“Five years in the flowing tide of time is not a long period, and yet 
that was the only distance between the appointment of the first county 
Judge in this county and my entrance as a student in the office of Mr. 
Evans. Before that time, Justice Bedle used to hold the county Courts, 
surrounded by a large number of Justices of the Peace. He tried the 
causes in the Supreme Court and Circuit Court, the Common Pleas, the 
Orphans’ Court, the Oyer and Terminer, and the Quarter Sessions, «and 
in addition attended to his duties as a member of the Supreme Court 
and of the Court of Errors and Appeals. 

“In 1876 the Courts for the trial of Small Causes were held by the 
respective Justices of the Peace. The District Court was not established 
here until 1878. John Hopper was the first Judge. 
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“All suits involving more than $100 were tried at the Circuit and 
yet the Court calendar of the time had only sixty causes a term. Now 
we have nearly a thousand, with four District Courts in existence hav- 
ing jurisdiction up to $500. 

“IT may be asked whether in my opinion the moral tone of the Bar 
is higher. I have to reply that it is not. I think the influence of the 
lawyers in the community is less powerful than it was fifty years ago. 
How much of this is due to this industrial age I need not pause to ex- 
amine. Much of it, however, is due to ourselves. The old courtly man- 
ners seem to have gone. We are more commercial, less professional. 
The respect for the Bar has waned. We owe it to ourselves and to the 
community to lift aloft again the old standards of integrity and high 
professional honor. If we do that we shall have paid our obligations to 
our profession.” 


THE STILLMAN CELEBRATION 


A little later than the foregoing celebration a similar one was held 
in Plainfield under the auspices of the Plainfield Bar Association. The 
date was June 3rd, and the lawyer honored at having been fifty years 
at the Bar was Mr. William M. Stillman, who was also admitted as at- 
torney at the June Term, 1880. Only a few lawyers of as early a date 
are now in practice in this State. There were 44 guests present, includ- 
ing Supreme Court Justice Case, Judge Hetfield, President of the Bar 
Association, was the toastmaster, and addresses were by Mr. Justice Case, 
Charles A. Reed, the two Judges Codington and Coddington and Dr. 
Henry M. Maxson. Mr. Stillman was presented with a unique cane of 
malacca. 

Mr. Stillman’s address was as follows: 

“After graduating from Columbia Law School in 1879 I was fortu- 
nate in securing a clerkship in the office of Magie & Cross, at Elizabeth. 
At that time Mr. Magie, later Chancellor and Chief Justice, was 
engaged with Judge Bedle and others as a committee appointed by the 
Legislature to revise our statutes. His office was one of the old-fashioned 
type, with bare floors and simple furniture. I had associated with me 
as clerks in the office the late Governor Voorhees and Ferdinand V. Dilts, 
of Somerville, who died early in life. Having picked up a little steno- 
graphy while in the Law School I was thereby of some assistance to 
Mr. Magie in his work of the revision of the statutes. I can see him 
now, pacing up and down in his office, dictating to me, and as a reward 
I received a gift from him of $25, my first fee, which I very highly prized, 
and also the kind words he gave me when he presented the gift. Judge 
Bedle was often in his office, and I remember him as a rotund, genial 
fellow, whom everybody liked that came in contact with him. Voorhees 
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and myself went to Trenton together and passed the examination, both 
oral and written, and were duly admitted as attorneys June 3, 1880. 

“After that I secured a clerkship in a New York office, keeping up 
my studies in both New York and New Jersey law, and was admitted 
as an attorney and counsellor in New York on December 5, 1881, before 
Judge Barnard, and as counsellor in New Jersey on June 8, 1883. While 
in the New York office | often took dictation from Elihu Root, who was 
then District Attorney, and was sent by my employers to many of the 
prominent law offices. I remember one pleasant chat with Mr. Joseph 
Choate, in the office of Evarts, Southmayd & Choate, and also of meet- 
ing Chief Justice Hughes in the office of the then firm of Carter, Hughes 
and Dwight. I came to New Jersey finally in 1884, and formed a partner- 
ship with the late Judge George P. Suydam, which continued until his 
death in 188g. 

“Some incidents in my practice can be briefly recited. For example, 
the trial of a litigated case before Chancellor Runyon in his library at 
his residence in High street, Newark, and litigated motions before Chief 
Justice Mercer Beasley in his office at Trenton, and before Chancellor 
McGill, at Jersey City. Try it now, members of the Bar, and see how 
near you can get there! 

“On February 21, 1881, Chancellor Runyon appointed me Master 
and Examiner in Chancery, the latter office having been lately abolished, 
and Justice Magie had me appointed Supreme Court Commissioner No- 
vember 1, 1881, the certificate being signed by all the Justices of the 
Supreme Court except two. 

“How different was the practice of the young lawyer—then and now! 
On looking over my old dockets it seemed to cover the whole gamut of 
law. My first case was for the Mutual Benefit Life Insurance Company 
of Newark, ‘In Debt on Bond and Warrant.’ Not so simple as it appears. 
Then there were in Chancery, bills for relief and to quiet titles; citations 
to account; bills to foreclose; applications for sale of land to pay debts: 
juries to prove insanity; partitions; many cases on contract; others of 
assumpsit; replevins, attachments, mechanics’ liens, certiorari; appeals 
to different county Courts from Justices of the Peace; creditors’ bills; 

assignments for the benefit of creditors; settlements of estates; 
suits on foreign judgments; suits to revive judgments, and many others. 
I took all cases possible to the New Jersey Supreme Court, for in those 
days we secured there speed as well as accuracy, the local Circuit Courts 
being somewhat delinquent in those respects. The trials that we had 
before the local Justices of the Peace were great schools and developed 
many good lawyers. My practice took me through Union, Essex, Somer- 
set and Middlesex County Courts, as well as the Circuit Courts of those 
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times, the Supreme Court, the Court of Chancery and the Prerogative 
Court. 1 might say that my first years were spent in the courtroom and 
my last 30 years in my office except when acting as City Judge and Cor- 
poration Counsel of my city. Enough has been said to show that a 
lawyer in those days had to be apt in all branches of law and not specialize 
as at present. 

“The most interesting case I ever had was the Job Male will case, 
in which I represented the Public Library of Plainfield. Mr. Male had 
drawn a will and signed it, giving the library three houses of some value 
as a partial endowment. The witnesses were at his bedside and he was 
asked if that was his will in the usual way, and there came no response, 
and he died. The Court held that the statute was not fully complied 
with and decreed that he died intestate. He left about forty heirs. Among 
the lawyers engaged to fight the will were former Chancellor Runyon 
and Richard V. Lindabury, while Craig A. Marsh and Joseph T. Bedle 
appeared for the proponents, and other lawyers for other heirs. The 
case will be found in 4 Dick. Chancery, page 267, and it is well worth 
reading to-day. 

“My practice gave me many interesting events, and I had some good 
friends among some brilliant lawyers, who have since passed away, like 
Joseph Cross, Craig A. Marsh, Gilbert Collins and Alvah A. Clark, and 
among the Judges, Bartine, Vail, Atwater and Van Syckel, and the 
much-loved Judge Magie and I think I have many friends among the 
living lawyers of to-day. 

“To cover fifty years of practice in a few moments is quite impossi- 
ble, but 1 can only remark upon the high standing and ability of many 
who have passed on. I cannot stop here without a word as to Vice- 
Chancellor Van Fleet and Justice Depew, whom I consider among the 
greatest lawyers and Judges who ever graced our Bench and Bar. 

“I believe in the Bar Associations—State, County and City—as 
one means to keep up the standards of the past, and I trust their ranks 
may be kept full as a partial remedy for what seems to me the decadence 
of the Bar, and the assumption of its duties by Trust Companies, banks 
and realtors through legislative action. Needless to state, I am still busy, 
and hope I may be spared to work for years to come.” 
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THE CONSTITUTION AND AMERICANISM 


The recent activities of communistic units throughout the United 
States has made the subject of Communism and its various ramifications 
of particular interest to the public to-day. Communism is avowedly and 
contessedly an illegal underground organization conducting an extensive 
worldwide revolutionary propaganda, which is strictly in derogation of 
the Constitution and fundamental conceptions of Americanism. It is 
hoped in this brief sketch to define certain elementary constitutional 


principles in their relation to which is loosely termed “Americanism”. 


There are many definitions of Americanism, but the best seems to 
be the one of the Allied Veterans Organizations as follows: 


“Americanism is an unfailing love of country; loyalty to its institu- 
tions and ideals; eagerness to defend it against all enemies; undivided 
allegiance to the flag; and a desire to secure the blessings of liberty to 
ourselves and posterity.” 

The genesis and origin of this definition may be plainly traced back 
to the preamble to the Constitution of the United States, wherein we 
the people of the United States established a Government of the People 
as distinguished from that of the States. 

The Government under the Constitution was organized “in order 
to form a more perfect union” than that which had been in operation 
under the discredited Articles of Confederation, which was in practice 
not a Government in the technical sense, but rather a “firm league of 
friendship among the States, each State retaining its sovereignty, free- 
dom and independence.” 

The new Constitution thus brought into the family of nations, a 
new Nation deriving its just powers from the consent of the governed. 

The preamble to the Constitution further developed the theory of 
the new Government as one “to establish justice, insure domestic tran- 
quility, and provide for the common defense.” 

Justice has been enthroned in a system of independent Federal 
Courts, and Federal administrative officers have been appointed under 
appropriate acts of the Congress. The independence of the Judiciary 
and their life-tenure of office has done much to create confidence and to 
allay partisan passions. Confidence is one of the conditions precedent 
to a proper domestic tranquility. 

The independent Federal Court would have been contrary to the 
political spirit of the Articles of Confederation and totally at variance 
with and repugnant to the theory and practice of the administration of 
justice, by the Colonial Courts, and those that displaced them during the 
Revolutionary War period and thereafter. 
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Under the Articles of Confederation the expenses of the common 
defense were to be defrayed out of a “common treasury,” supplied by 
the authority and direction of the Legislatures of the several States. 

The Nation as distinguished from the State had no power of self- 
defense in the raising of money either for defensive purposes or for 
other important objects. It was impotent in its efforts and purposeless 
in its power. Such a system, founded as it was on permissive rather than 
mandatory powers, and reeking with State jealousy, distrust and mis- 
trust, was crude in its mechanism, cumbersome in its practice and totally 
ineffective in all matters, lacking as it did strong executive power. 

“Many of the states ignored the requests of Congress, and failed to 
pay their apportioned share of the common fund to the common treasury. 
Only New York and Pennsylvania paid their full share of the costs of 
the Revolutionary War. One State indeed, which had not suffered from 
the ravages of war, paid nothing.” 

George Washington, Commander-in-Chief of the Continental Armies 
was constantly the victim of this inefficiency, and the ragged Continental 
armies were continually suffering from the results of the loose, inarticu- 
lated, confederated system of government. Their lessons were learned 
on battle-fields extending from Canada to Georgia. Upton’s “Military 
Policy of the United States,” a government document easily obtainable, 
paints this picture of neglect in dark colors. 

The preamble to the Constitution further states, that we, the people, 
also desiring to “promote the general welfare and secure the blessings 
of liberty to ourselves and our posterity, do ordain and establish this 
Constitution for the United States of America.” The general welfare 
is best protected by a Government of strong delegated powers, with suffi- 
cient elasticity of construction and interpretation, so that thought, which 
is necessarily implied in the general grant of power, may be considered 
as a proper part of the power itself. 

Thus Jefferson, in his acquisition of Louisiana, was faced with the 
dilemma of strict construction, which hampered him in his desire to 
extend the national domain, and at the same time make more secure the 
national defense, by removing a European power from our very borders. 
He met the issue, solved it, and saved a continental empire for the 
struggling Atlantic seaboard States. 

There is, however, in the doctrine of implied powers no room for 
the arbitrary exercise of assumed powers. 

Loyalty to a written constitution as construed and interpreted by 
an independent Judiciary is a fundamental doctrine of Americanism. 

The Supreme Court of the United States, in 1905, held “it [the 
preamble] has never been regarded as the source of any substantive 
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power conferred on the Government in the United States or on any of 
its departments.” 

Thus we have traced the close kinship of the Veterans’ definition 
of Americanism to the preamble to the United States Constitution. — It 
might be described as one of close and cordial loco parentis. 

\nother declaratory statement of our definition of Americanism is 
known as “The American Creed.” Its obligation to the preamble to 
the United States Constitution is impliedly admitted, in these words: 

“I believe in the United States of America as a Government of the 
people, by the people, for the people; whose just powers are derived 
trom the consent of the governed; a democracy in a republic; a sovereign 
Nation of many sovereign states; a perfect Union, one and inseparable ; 
established upon those principles of freedom, equality, justice and hu- 
manity, for which American patriots sacrificed their lives and fortunes. 

“I, therefore, believe it is my duty to my country to love it, to 
support its Constitution, to obey its laws, to respect its flag and to de- 
fend it against all enemies.” 

Dr. Joseph Fort Newton has advanced his definition of Americanism 
as follows: “Americanism is not a formula, it is a friendship.” 

So much for fundamental Americanism. Now, what is Americaniza- 
tion, that much mooted, argued and ofttimes derided and denounced term? 

One of the best definitions has been formulated by the Patriotic Order 
Sons of America, of New Jersey, as follows: 

“The primary object in Americanization work is to translate to the 
foreigner in terms of common understanding our American ideals an 
American point of view.” 

This definition is defective in one major assumption, that American- 
ization is distinctly an alien problem 

There is a large class of the native-born and children of the foreign 
born to whom these ideals are matters of necessary instruction. 

American ideals and the American point of view is one largely of 
loyalty to the Constitution with its three-fold classification of govern- 
ment and the doctrines that have grown out of proper construction of 
that document, plus an American standard of living and American modes 

I as expressed by a veteran group of Foreign Service men: 


stitution thus being the primary source of 
original source of instruction. What does the 
knowledge we must impart both to the chil- 

. and those children of foreign birth, or of native 
The adult, too, must come within the scope 
important matter. A survey taken several years 
proper teaching of the United States Constitution 
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in the various schools of our several States. Largely through the efforts 
of the National Security League the Legislatures of thirty-nine or more 
States have passed bills requiring definite courses of instruction on the 
Constitution of the United States in the public schools. New Jersey and 
several other States have gone a step beyond, in providing for a presen- 
tation copy of the Declaration of Independence and the United States 
Constitution, suitably bound, to each grammar school graduate. 

The Better American Federation of California, the Veterans of 
Foreign Wars and the American Legion, reflecting the campaigns of 
the League, have sponsored a nation-wide essay and oratorical contest 
on the United States Constitution and the results have been far reaching 
and highly gratifying. Citizenship classes and naturalization groups 
have been organized all over the United States and splendid efforts have 
been made and results attained by the Sons of the American Revolution, 
Daughters of the American Revolution, Patriotic Order Sons of America, 
Veterans of Foreign Wars, American Legion and other organizations 
having codrdinated programs and close contact with the National Security 
League. Industry is teaching Americanism; even the Masonic fraternity, 
traditionalistic as it is, has such a policy and the American Bar Asso- 
ciation and New Jersey State Bar Association have Committees on 
Americanism. 

National Defense we have noted is one of the reasons for our 
Government as expressed in the preamble to the United States Constitu- 
tion, and this policy is one of the three principal objects of the National 
Security League, and great emphasis has been placed on a proper pre- 
sentation of the subject to the citizens of our country. 

The proper balance and sense of proportion and perspective it is 
felt have always been maintained thereon. There is a distinct difference 
between advocacy of rational preparedness as established by the N&tional 
Defense Act and the advocacy of war. 

It is not to the mawkish sentimentalist that we go for sane and practi- 
cal guidance in these matters. 

The professional pacifist and the well-meaning humanitarian, carried 
away by specious reasonings and unsound statistics and motivated by 
heart rather than head impulses, are often found, in effect, undermining 
the loyalty of our boys and girls by circulating in High Schools and 
Colleges the “Slacker’s Oath,” and securing pledges thereon. 

Again the shadowy and nebulous doctrines of a so-called inter- 
nationalism are contracted with nationalism with an eulogy of the former 
and an apology for the latter. 

Our foreign arrivals frequently fall a ready prey to these doctrines, 
coming as they do to us, often, from lands where constitutional govern- 
ment is unknown, and Anglo Saxon charters of freedom dating back to 
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King John and the Barons are to them as a closed book. With a lack 
of such a racial background our task is apparent; knowledge of it must 
be taught and loyalty to it secured, 

In addition to this racial defect, these people often bring with them 
strange and heretical theories of government utterly at variance with our 
constitutional policy and development. It is not enough to denounce such 
tendencies. The National Security League aims to displace a wrong idea 
with a better one, the aim being to reach the man on the street. 

Those who have not given careful thought and consideration to the 
spread of radical and un-American doctrines, are often of the opinion 
that the problem is one of foreign origin only. No opinion could be more 
erroneous or fraught with more serious implications. 

Radicalism in America to-day is divided as to its adherents roughly 
into two well-defined source groups, the native so-called intelligensia, 
many of them graduates of our leading Colleges and Universities, some 
of them of early colonial ancestry, and nearly all of them enjoying in- 
herited wealth, or of the professional class. Indeed, radicalism has its 
proponents in many a chair of social science, history and philosophy 
to-day in our leading Universities. 

The larger group, however, is the alien group, forceful, energetic, 
earnest and thoroughly class conscious, and an enemy to American 
institutions. 

It is to the radicals of America that we owe the organization of the 
various atheistical groups both adult and juvenile, with their units bear- 
ing such titles as “The Devils Angels,” “God’s Step-Children,” “The Circle 
of the Godless,” “The God Debunkers,” “The Hell Bents,” ““The Damned 
Soul Clubs,” “Children of Satan,” etc. 

The atheistical cult is organized on a national basis with nation-wide 
programs and a comprehensive platform. A recent manifesto issued by 


. ~+ . 
it advocates: 


1. Taxing of all churches. 

2. Army “and Navy Chaplain to be abolished. 

3. The bootlegging of religion (their phrase); the Bible into the 
lic Schools shall cease. 


Publ 


4. No religious festival or fast (such as Thanksgiving Day) to 
be recognized by the State. 

3. The elimination of the Bible in administering oaths. 

6. ne Pres sident of the United States _ to declare that God is not 


amphlet literature already available on this subject alone is 
The campaign against religion is part of the world-wide 
mprising the so-called Ten Commandments of Communism, 
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Abolition of private property. 
Abolition of inheritance rights. 
Abolition of the Family. 

Abolition of Marriage. 

Abolition of Religion. 

Abolition of Existing Government. 


The attempt to abolish private property is a philosophic phantasma- 
goria and has met with dire disaster whenever it has been tried, Russia 
furnishing the last and worst example. 

To those who think that the abolition of the family and of marriage 
is a mere academic question, quietly mooted in the library, attention is 
directed to an article in the “Nation” under date of September 21st, 1929, 
entitled “Sanity and Sex,” advocating a changed public opinion on pro- 
miscuity of sexual relations, with all the implications that arise from 
such a doctrine. 

The now famous College questionnaire, which sought to obtain from 
young women personal answers to intimate sex questions and desires, 
is also indicative of the spread of radical doctrines and beliefs. In 
several leading women’s Colleges the circulation of such a questionnaire 
became a burning issue, in one case resulting in the resignation of the 
faculty; in another there was an attempted explanation by the College 
authorities, but no repudiation of it. 

So-called, and probably mis-called Companionate Marriage, is also 
a commentary on this radical influence, in the efforts to overthrow exist- 
ing morality and to substitute therefor individual appetite and caprice. 

Space does not permit an examination into the radical attitude of 
opposition to the Courts, other than these three brief extracts. 

The first is from a leaflet issued by the Central Executive Committee 
of the Communist Party of America, July, 1922: 


“Every Federal Judge is the enemy of the working class just as 
the entire government is your mortal enemy.” 


The Second is from a document seized at the famous Bridgman 
Convention of Communists: 


“In any event, a Communist subpoenaed by the State can testify 
only with the authorization of the Central Executive Committee for the 
purpose generally of exposing the hypocrisy of the State.” 


The Third is from official instructions issued by the Communist 
International to the Communist Party of America: 


“A Communist Party . . . must unequivocally refuse to obey capi- 
talist law, and must urge the working class to the violent destruction 
of the entire legal machinery.” 
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lhese quotations can be amplified by the hundreds of similar refer- 
ences, all as sinister, and all as menacing and challenging in tone. 

Che attitude of the Communist in reference to our public schools 
is one of intense bitterness, and propagandized hatred. For instance, 
the “Young Worker,” which is the official organ of the Young Workers 
League, the juvenile branch of Communism, in its issue of May st, 
1924, states: 

“Education in the United States is in the hands of a bunch of 
ignoramuses whole sole object in life is to make obedient one hundred 
per cent wage slaves out of the worker’s children.” 

It is obvious what impression and what re-action such a statement 
would make on the plastic mind of a child. 

The Communistic propaganda in the United States is financed very 
largely through the so-called “American Fund for Social Service,” also 
known as “The Garland Fund.” Its original manifestation was the 
so-called “Love Colony” in Pike county, Pennsylvania, and, after the 
debacle there, Garland returned to New York, where he was induced to 
establish a Trust Fund, which is almost completely dominated by the 
ultra-radical element. This Fund aids and assists the spread of Com- 
munism by subsidies to the “New Masses,” a Communistic monthly, by 


circulating pamphlets such as “The Winthrop D. Lane” pamphlet against 
‘he Citizens Military Training Camps, and in aiding in the legal defense 
ot Communists, and in general propaganda work among all classes of 


radicals, including well-articulated work among the Negroes. 

The chief directing organization closely interlocking with radicalism, 
through interlocking directorates, is the American Civil Liberties Union. 
The trail of this organization is conspicuous in almost every radical 
movement in America. We had an experience with it in New Jersey 
during the Textile strike in Bergen and Passaic counties several years 
ago, and Gastonia, North Carolina, has had a similar experience with it 
very recently. Its directing genius is Roger Nash Baldwin, American- 
born, graduate of an American University and defender of radicalism in 
all its aspects. He was a conscientious objector during the World War, 

i was committed to an Essex County Institution on conviction thereof. 
There can be but one answer to the radical program and its opera- 
ons through boring in and boring from within, direct action, sabotage 
nd the general strike, to wit: a reiteration of the principles embodied in 


the United States Constitution, which guarantees life, liberty and property 


by a Government, not a dictatorship of the proletariat, nor an oligarchy 
of wealth, but a Government as ordained and established for the average 
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man and woman, safeguarding, protecting and perpetuating rights older 
than Magna Charta. 
THeopore D. Gorrcies. 
(Member of the Committee on Americanization, New Jersey State 
Bar Association). 


Newark, N. J., May, 1930. 





LEASES AND LETTINGS 


In written leases the owner agrees with the lessee or tenant as to 
how payments of rent are to be made and when and where; who pays the 
water rent and makes repairs, and when the term begins and ends. Pro- 
vision is usually made for reasonable inspection of the property for re- 
pairs, with a right to show the premises to prospective purchasers and 
to prospective tenants during the last few months of the term, in case 
of termination of the leasehold estate. Options for renewal of the lease 
and for purchase of the property may be also set forth, with special 
provisions in case of sale of the real estate during the term. 

The owner or landlord is not required to make any repairs, except 
such as he expressly agrees to make. In the case of Liebeck v. Bennis, 
133 Atl. Rep. 78, the complaint for damages by reason of a falling porch 
was struck out, for lack of averments that the repairs were to be made 
by the owner. There is no implied contract that leased or rented property 
is fit for any special purpose. In the case of Ellis v. McDermott, 147 
Atl. Rep. 237, it states there is no right even to a covenant of quiet en- 
joyment, unless written into the lease; and there is no eviction by dis- 
turbances when the tenant remains in occupancy of the property. 

While there is no implied contract that the property is fit for any 
purpose whatsoever, in the case of Chapin Publicity Co. v. Saybrook 
Holding Corporation, 105 N. J. E. 215, 147 Atl. Rep. 490, upon suit to 
cancel a lease for fraudulent misrepresentations the lease was cancelled; 
a permanent injunction was granted against present and future claims 
for rent, and decree made for the return of the money paid, with interest 
and costs, because the roof could not be used for signs and the owner 
misrepresented facts and concealed other material facts. 

When the terms of a lease are written, new requirements will not 
be implied. In the case of Union County Trust Co. v. Goerke Co., 147 
Atl. Rep. 439, the lease permitted alterations, but that did not include 
using the building to support an adjoining structure. The terms of a 
lease must state how it may be terminated and what remedy the owner 
has in case of default in payment of rent. In Sparks v. Lorentowicz, 
146 Atl. Rep. 667, we note that a tenant under lease does not lose all 
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his rights immediately on rent default; but the terms of the lease must 
be construed to determine what the rights of the parties are. Demand 
for performance may be necessary before the lease can be terminated, 
so that the tenant may have a reasonable time to pay up all arrears. 

When a tenant is in arrears in rent payments, it is first necessary 
to give a three days’ notice before suit to dispossess, which may terminate 
a lease or letting, if so worded and the tenant removes; as in the case of 
Klein v. Gaffney, 147 Atl. Rep. 444. This three day notice only applies 
to dispossess proceedings and does not apply to suits to recover rent on 
contract. In case the real estate is taken for public use, under condemna- 
tion proceedings, the liability to pay the rent continues, according to the 
case of L. V. R. R. Co. v. Metropolitan Lumber Co., 148 At. 568, as 
both rent loss and property loss are computed in damages. 

If no contrary agreement appears, the tenant is entitled to complete 
an exclusive occupancy of the property as it is for the entire term, with 
duties to care for the same, and not to injure the property, reasonable 
wear and tear excepted. The tenant can place removable fixtures on 
the property; but he has no right to remove same, after his lease or 
letting term expires. Renewal of the lease makes such improvements 
part of the realty, unless reserved. After the term they become gifts 
to the landlord, unless possession is retained or right of removal agreed 
upon. Henderson v. Robbins, 138 Atl. Rep. 68, and Torrey v. Burnet, 
38 N. J. L. 457. It is a far-reaching rule, as shown in case of Gerbert 
v. Congregation of the Sons of Abraham (first in 31 Atl. Rep. 383, and 
then in 35 Atl. Rep. 1,121), that permanent improvements are lost; that 
no damages can be recovered on an option to purchase, which is not 
possible of performance. However, the case of Brown v. Honiss held 
there could be damages for refusal to perform, where the ability existed, 
(Brown v. Honiss, 58 Atl. Rep., page 86). The goods of a tenant can 
be attached for rent, even when the tenant is moving, Weiss v. Jahn, 37 
N. J. L. 93. But in the case of Ketchum v. Amsterdam Apartments Co., 
110 Atl. Rep. 590, the landlord was held in damages, being liable for 
illegal conversion of the goods of the tenant. 

Planted trees go with the land, unless the tenant is in the nursery 
business. Repairs are duties of a tenant. And there is no right to 
damage the freehold on removal, although movable fixtures can be taken, 
provided such have not already become part of the real estate. 

At the date when a lease expires, the owner is entitled to possession 
without notice. Notices between owners and tenants are reciprocal; and 
new lettings should be arranged for in advance. If the letting is con- 
tinued without a new lease being signed, the old lease continues from 
year to year, and then the year-to-year tenancy can only be terminated 
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by either party by a three months’ notice before any annual termination 
date. Even verbal variances agreed upon dissolve the old letting, when 
both parties accept and perform. 

The relationship of landlord and tenant should be friendly, the 
tenant paying the rent and enjoying the use of the property. There is 
no eviction by temporary disturbance, Penn v. Radio Distributing Corp., 
148 Atl. 648; also there is no eviction by not furnishing heat, when the 
tenant remains in possession, Alexandria Realty Co. v. Whitman, 148 
Atl. Rep. 12, and Licker v. Rudd, 146 Atl. Rep. 588. 

The tenant alone is liable for damages arising from the misuse of 
the property, when the landlord retains no right of control. In the 
case of Brown v. Webster Realty Co., 146 Atl. Rep. 671, the landlord 
is not liable for injuries caused by a falling ceiling, as not even a safe 
condition of the property is warranted. But the landlord assumes liability 
when he retains control of the stairs, alleys and other parts of the premises. 
In the case of Bennett v. Hinrickson, 149 Atl. Rep. 126, the landlord was 
held liable for damages arising from the unsafe condition of carpet on 
the stairs of an apartment. He is liable for the injuries caused by an 
elevator, if he runs it, Shaffer v. Colleoni Realty Co., 133 Atl. Rep. 77; 
but if the tenant runs it, the tenant alone is liable, Bonfield v. Blackmore, 
100 Atl. Rep. 161, for injuries incident to the operation. 

The tenant is liable for dangerous conditions which arise from his 
use of the property, McKeown v. King, 122 Atl. Rep. 753; and the 
landlord may still be liable for conditions of construction which relate 
back to times prior to the estate of tenancy. The owner is not liable 
for the torts of an independent contractor working on the property, un- 
less he can be held liable for employing an unskillful contractor, Conniok 
v. Craig, 149 Atl. Rep. 538. 

The landlord must take reasonable care of parts of the property 
in his charge, Bolitho v. Mintz, 148 Atl. Rep. 737. In a case where the 
owner placed a box in the yard and it fell on a child, he was liable for 
the injury, Burnett v. Superior Realty Co., 102 Atl. 831; otherwise in 
Fleckenstein v. G. A. & P. T. Co., 102 Atl. Rep. 700, where a splinter 
from a box flew up into plaintiff’s eye, while he was watching the box 
being opened in the store. Where a tenant has knowledge of a proposed 
breach of his lease, and stands by without objection, he waives his right 
to object later on, and loses his suit for breach of the covenant of his 
lease Sheer v. Newman, 146 Atl. Rep. 180. 

The general law is found in the statute books as to landlord and 
tenant. An interesting case is Ocean Grove Camp Meeting Association 
v. Sanders, 50 Atl. Rep. 449, and 54 Atl. Rep. 448, which considers long 
term leaseholds, and the possible remedy of ejectment. The Statute of 
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Frauds and perjuries requires leases for three years and over to be in 
writing, and also all assignments and surrenders of leases to be written, 
but parol lease surrenders are valid when consummated by delivery of the 
keys. Stotesbury v. Vail, 13 N. J. Eq. 390. 

When a tenant moves out and suit is started for the rent due for 
the balance of the lease term or letting, the question arises, whether there 
has been a surrender by parol and consummation of the agreement. The 
surrender or delivery of the lease papers, or of the keys, is evidence of the 
intent. Remodelling the building accepts the surrender, Meeker v. Spals- 
bury, 66 N J. L. 60, and 48 Atl. Rep. 1,026. This case was approved 
in Dennis v. Miller, 68 N. J. L. 320 and 53 Atl. Rep. 394; permitting 
proof of an executed parol agreement to surrender a lease. 

There are a number of interesting features in the case of Colalillo 
v. Kaiser, 137 Atl. Rep. 793, that an agreement to make a three-year 
lease should be written; that highly speculative damages will not be 
allowed; and whether a counterclaim can be considered; citing the case 
of Rebenfeld v. Friedberg, 127 Atl. Rep. 187. When conditions are to 
be performed, part payments and waiver upon part performance are 
very important elements, Sun D. & C. Co. v. Ottens, 87 Atl. Rep. 1,003. 
Minor complaints are not sufficient to overcome substantial performance, 
Gerisch v. Herold, 83 Atl. Rep. 892. Even where the changes must be 
written, changes by parol, accepted and performed, may permit a ques- 
tion of substantial performance, Denoth v. Carter, 88 Atl. Rep. 835. Then 
the question is one of reasonable value. Surrender by act and operation 
of law is discussed in the case of Home C. E. Co. v. Goldfarb, 74 Atl. 
Rep. 143. The question of use and occupation is discussed in the case 
of Reporting Corp. v. Deshere, 131 Atl. Rep. 635, where the original 
letting must be shown, and then the agreed upon rent may be the rental 
value, Holmes v. Stockton, 26 N. J. L. 93. 

Whenever a landlord assumes control, management and service upon 
the premises, he assumes the risks incident thereto. In Jenkins v. Schneid- 
man, 133 Atl. Rep. 401, where the tenant became sick from coal gas 
fumes the right of suit was not lost because not counter-claimed in an 
action for rent. In the case of Leech v. Atlantic Delicatessen Co., 140 
Atl. Rep. 423, the landlord was held not liable for injuries because the 
lights in the halls were not lit, as he had not expressly assumed such 
risk, when the plaintiff fell downstairs. In Law v. Morris, 133 Atl. Rep. 
427, when the plaster falls down, the owner must prove he was not 
negligent, where he had a duty to repair. In the case of Dulberger v. 
Radli, 143 Atl Rep. 323, the landlord had a duty to repair by the terms 
of his lease, and his negligence in not properly repairing water pipes 
was a proximate cause of damages. In Pabst v. Schwartzstein, 128 Atl. 
Rep. 879, on a covenant to furnish heat, the landlord may be liable for 
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damages for failure to perform his agreement. And in the case of 
Smith v. Cruse, 128 Atl. Rep. 377-379, the landlord was held liable for 
damages to furniture by steam, which escaped from his heating plant. 
These cases are all very close; and yet negligence must be proved; and 
equal weight of proof favors the defendant. But where the assumption 
of care and safety of the premises, or some part thereof, is on the land- 
lord, the burden of proof is also upon him to prove at least reasonable 
care to keep his part of the property in safe condition. 
Newark, N. J., May, 1930. Evroy HEADLEY. 





EFFECT OF LACK OF JURISDICTION IN DIVORCE PROCEEDINGS 


At page 23 of his valuable work on “Divorce,” Mr. Francis Child 
makes the following statement: 

The pendency of previous proceedings between the parties, where 
such previous proceedings have been prematurely instituted, does not 
bar or impede the petitioner’s right to relief in a suit subsequently brought, 
because the Court in such previous proceedings did not acquire jurisdic- 
tion. Consequently, such previous proceedings may be treated as a 
nullity.” 

To illustrate: If A filed her petition on January 30, 1930, for 
divorce from B, on the ground of a desertion alleged to have been begun 
January 1, 1928, and the petition was dismissed by decree filed June 1, 
1930, for the reason that the proofs showed that the desertion did not 
begin until May 30, 1928, and the petition was, therefore, prematurely 
filed, a new petition may be immediately filed without making any allow- 
ance for the four months occupied by the previous proceeding. 

No reported case is cited by Mr. Child in support of his view, and 
this writer has been unable to find a reported case directly in point. There 
are, however, several cases from which such conclusion may be fairly 
deduced. There is one unreported case directly in point, and the view 
taken by Mr. Child seems correct on principle. 

Jurisdiction is fundamental. Without jurisdiction a proceeding is 
ineffective for any purpose. A judgment or decree entered without juris- 
diction can neither establish nor destroy a right. “Where the Court 
lacks jurisdiction to grant the relief prayed, the bill or petition may be 
dismissed at any stage of the proceedings.” Niland v. Niland, 96 N. J. E. 
439. Such bill or petition not only may be dismissed “at any stage of the 
proceedings,” but must be dismissed as soon as lack of jurisdiction is 
established, and the dismissal will be effective as of the date of filing the 
bill or petition. It follows, then, that where a petition is dismissed for 
lack of jurisdiction the proceeding cannot affect either matured or in- 
choate rights. 
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In Orens v. Orens, 88 N. J. E. 29, the conclusions of the advisory 
master were adopted by Chancellor Walker. It was there said that a 
cause of action accrues, and jurisdiction “to entertain the suit” vests, 
only at the end of two years of willful, continued and obstinate desertion. 
In his opinion in Mikecz v. Mikeez, 95 N. J. E. 39, Chancellor Walker 
uses the same language, citing the Orens case. 

It logically follows, then, that, as the Court is without jurisdiction 
“to entertain” a prematurely filed petition for divorce, such proceeding 
is a nullity and the time between the filing of the petition and its dis- 
missal may be disregarded. 

The unreported case is that of Sarson v. Sarson, Docket 31, page 
474, file X—46—6s58. There the petition in the first proceeding was 
filed July 9, 1907, and an opinion adverse to the petitioner on the ground 
of failure of proof of desertion was filed on July 16, 1908, but the decree 
dismissing the petition was not filed until November 29, 1909. In the 
meantime a new petition was filed July 24, 1909; the period of desertion 
was assumed to have begun on July I, 1907, and the advisory master 
reported adversely on the ground that, after deducting the time occupied 
by the first proceeding, the statutory requirement of two years of obstinate 
desertion was not met. Exceptions were filed and sustained; a decree 
nisi was entered July 29, 1910, and a final decree February 7, 1911. 

See also comment in Cook v. Cook, 97 N. J. E. 264. 

It would seem, also, that a petition prematurely filed may be re- 
garded as not a bona fide proceeding, in contemplation of law. It was 
said by the Court of Errors and Appeals, in Remond v. Remond, 123 
A. 716, that the rule that the time taken by a prior proceeding cannot be 
included as a part of the statutory two-year period applies only “pro- 
vided the first suit was bona fide.” Or the petition may be regarded as 
not filed, in contemplation of law, in good faith. In Hartpence v. Hart- 
pence, 121 A. 513, Vice-Chancellor Backes said that the continuity of 
the desertion is not broken if the first proceeding “was not brought in 
good faith.” 

That a proceeding prematurely brought may be regarded as not 
“bona fide”, in contemplation of law, without being charged with fraud 
or “bad faith,” may be inferred from the statement in the opinion written 
by Chancellor Walker in Byrne v. Byrne, 93 N. J. E. 5, that: 


“Whenever a cause of action for divorce, whether for adultery or 
desertion, is destroyed by condonation or otherwise, the suit is not, be- 
cause it cannot be, any longer pending bona fide. It may be open and 
undismissed of record because of inaction or neglect of the parties, but 
the cause of action being gone it can neither create nor continue a status 
depending on it.” 

May, 1930. ATTORNEY. 
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IN RE FRANK HAGUE 
IN RE FRANK HAGUE 


(New Jersey Court of Errors and Appeals, May 19, 1930) 
Contempt—Habeas Corpus—Refusal to Answer Personal Questions—Power of 
Legislature 


In the matter of the application of Frank Hague for writ of habeas 
corpus. 

Mr. Russell E. Watson for Sergeant-at-Arms and for Legislature. 

Mr. Thomas J. Brogan and Mr. Merritt Lane for Frank Hague. 


GUMMERE, Ch. Justice: The Legislature of 1929 adopted a sup- 
plemental resolution appointing a joint committee, the members of which 


were specifically named therein, and requiring it to “make a survey of 
all questions of public interest; to investigate violations of law and the 
conduct of any State, county or municipal official; State, county or 
municipal department; State, county or municipal commission; State, 
county or municipal board, or State, county or municipal body, to report 
whether the functions of such officials, departments, commissions, boards 
and bodies have been or are being lawfully and properly discharged, for 
the purpose of obtaining information relative thereto as a basis for such 
legislative action as the Senate and General Assembly may deem neces- 
sary and proper.” 

In the conduct of the investigation made by the committee pursuant 
to the mandate of this resolution, it appeared that in certain condemna- 
tion proceedings, two of which were instituted by the Hudson County 
Board of Freeholders and the other by the City of Jersey City, the con- 
demning agencies were compelled to pay for the property acquired more 
than half a million dollars in excess of the value thereof a comparatively 
short time before the institution of the several proceedings. As is stated 
in the brief of counsel appearing before us on behalf of the Legislature, 
the tremendous financial gain accruing to those involved compelled the 
conclusion that public moneys were wasted as a result of a conspiracy 
which was operated under cover of legal form. The investigation also 
disclosed that the proprietors of moving picture theaters in Hoboken and 
in Jersey City paid large sums of money for the purpose of inducing the 
municipal agents of these cities to refrain from enforcing the Sunday 
closing laws. The moneys so paid during the four years preceding the 
investigation by the joint committee amounted to over $200,000. 

The examination of witnesses by the committee further disclosed that, 
owing to the illegal manipulation of bus franchise fees in the City of 
Jersey City, that municipality, during the three years and a half preced- 
ing the investigation, was defrauded of taxes approximating $35,000. 

Having ascertained these facts, the committee then subpoenaed as 
a witness Frank Hague, the Mayor of Jersey City, and, after a pre- 
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liminary examination, asked him ten questions, each of which he re- 
fused to answer. 

[These questions concerned Mayor Hague’s bank accounts and per- 
sonal matters, including his purchase of property in Deal and where he 
received some of his money]. 

Upon the refusal of Hague to answer any one of these questions, 


the joint committee reported that fact to the Legislature. Thereupon a 
joint session of the Legislature was called, Hague was subpcenaed to 
appear before it, and, upon his obeying the mandate of the subpoena, the 
questions which he had refused to answer were again submitted to him 


by the joint session and he again refused to answer any of them. 

Based upon this refusel, the joint session adjudged him in contempt, 
caused a warrant for his arrest to be issued and directed that he be con- 
fined in the common jail of the county of Mercer until such time as he 
should make known to the chairman of the said joint committee in writing 
that he was willing to answer the questions already recited. 

His arrest followed the issuing of the warrant, and he applied to 
Vice-Chancellor Fallon for a habeas corpus, praying that he be dis- 
charged from custody upon the ground that the warrant was illegally 
issued. Upon the hearing had upon this application, the Vice-Chancellor 
concluded that the arrest of Hague was without legal justification and 
ordered him discharged. Thereupon the Legislature, through its agent, 
the sergeant-at-arms who was entrusted with the execution of the war- 
rant for Hague’s arrest, appealed to this Court from the order of discharge. 

The fundamental question involved in the determination of this 
appeal is whether in the submitting of these questions, the Legislature 
was exercising a function vested in it by the Constitution or was invad- 
ing the judicial department of the government. Article III of our Con- 
stitution declares that: “The powers of the government shall be divided 
into three distinct departments—the legislative, executive and judicial— 
and no person or persons belonging to or constituting one of these depart- 
ments shall exercise any of the powers properly belonging to either of 
the others, except as herein expressly provided.” 

As will have been noted, the resolution under which ali of these pro- 
ceedings were had provided, among other matters, that the joint committee 
should “investigate violations of law and the conduct of any State, county 
or municipal official or department and report whether the functions of 
such officials or departments have been or are being lawfully or properly 
discharged.” 

The principal function of the Legislature as a governmental agency 
of the people is to enact laws. The principal function of the Judiciary 
is to enforce existing laws and also to investigate, through a grand jury, 
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alleged violations of law which involve criminality and when such investi- 
gation discloses the existence of such violations to punish the guilty party. 

In the present case the questions which were put to Hague at the 
joint session by Mr. Watson, the counsel of the Legislature, were asked 
by him, as he stated to a member of the Senate at the time they were put 
to the witness, for the purpose of showing that the profits which had 
resulted from the criminal conspiracies with relation to the condemna- 
tion proceedings, the bus franchises and the theatre privileges were de- 
posited in the bank by Hague. In other words, that Hague was a party 
to the criminal conspiracies which resulted in the mulcting of the treas- 
uries of the County of Hudson and the City of Jersey City of approxi- 
mately $750,000. 

Manifestly, the questions with relation to the purchases of real estate 
by Hague were put for the same purpose. The questions were within 
the scope of the resolution which directed an investigation of violations 
of law by county or municipal officers, but, as has already been stated, 
investigations of alleged violations of the criminal law are strictly judicial 
in their nature and under the Constitution, the Legislature has no more 
power to conduct such investigations than has the Governor, who con- 
stitutes the third branch of our governmental system, even if the latter 
desired the information sought for the purpose of advising the Legisla- 
ture with relation to changes in our criminal laws that would make viola- 
tions thereof by county and municipal officers less likely to occur. 

In refusing, therefore, to answer these questions, relating as they 
did to matters of inquiry which was outside of the jurisdiction of the 
Legislature, Hague was exercising a legal right and, this being so, the 
Legislature was without power to punish him for such refusal, for, as 
was stated by Mr. Justice Miller in the case of Kilbourn v. Thompson, 103 
U. S. P. 190: “No person can be punished for contumacy as a witness 
before the Legislature unless his testimony is required in a matter into 
which the Legislature has jurisdiction to inquire.” 

It is not intended to be intimated by what has been said that the 
Legislature is entirely without power to exercise any judicial function. 
The last clause of the Constitutional provision which has been above re- 
cited indicates the contrary. For instance, where a member of the Legis- 
lature or a State officer is charged with the commission of a criminal 
offense which, if true, would justify his impeachment, the House of 
Assembly has full power to examine into the truth of the charge, and, 
if the evidence taken by it justifies such action, to institute impeachment 
proceedings based thereon; and the Senate, on the hearing of the im- 
peachment proceedings, exercises the same judicial function under the 
power conferred upon it by the Constitution. 
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It may also be conceded that where a charge involving the swindling 
of the State out of its property is brought to the attention of the Legis- 
lature, that branch of the government has constitutional power as the 
guardian of the State’s property to investigate the truth of the charge 
for the purpose of recovering, if possible, the property of the State of 
which it has been fraudulently deprived. 

But neither of these judicial functions, which, under the Constitu- 
tion, are vested in the Legislature, has any bearing upon the question 
now before us. 

But, even if we had considered that the Legislature was authorized by 
the Constitution to investigate the criminal charges against Hague which 
were the basis of the questions put to him, he would not, as a result of 
such determination, conclude that such authority conferred upon the 
Legislature the power to compel Hague to answer them even though by 
doing so he admitted inferentially that he was a party to the criminal 
conspiracies above referred to. 

That in the issuing of the warrant the Legislature attempted to exer- 
cise this untrammeled power of compulsion is demonstrated by the 
language of the warrant. The mandate thereof is that he be confined in 
the common jail of the County of Mercer until such time as he should 
make known to the chairman of the joint committee in writing that he 
was willing to answer these questions. 

In other words, he is to remain confined in the county jail until 
he expresses such willingness without regard to whether or not the an- 
swers would incriminate him. By so ordering the Legislature disregarded 
one of the foundation principles of our law, which is thus stated by Mr. 
Justice Bradley, delivering the opinion of the Court in the case of Boyd 
v. United States, 116 U. S., P. 631: “Any compulsory discovery by 
extorting the party’s oath to convict him of crime is contrary to the prin- 
ciples of a free government. It is abhorrent to the instincts of an Ameri- 
can. It may suit the purposes of despotic power, but it cannot abide the 
pure atmosphere of political liberty and personal freedom.” 

And again on page 638 of the opinion the learned jurist declares 
that: “A witness, as well as a party, is protected by the law from being 
compelled to give evidence that tends to incriminate him.” 

The conclusion reached by the Court is that the order under review 
should be affirmed. 

[The opinion in this case was almost unanimous, Mr. Justice Black 
filing a dissenting opinion]. 
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AVIDAN V. KAPLAN, ET AL. 


AVIDAN v. KAPLAN, et al. 


(Ct. of Chancery of N. J., April 16, 1930) 
Equity—Default in Application to Open Decree 
Action by Alexander Avidan, Trustee in Bankruptcy of Fradkin 
& Rothberg, Inc., against Samuel Kaplan and others. On motion of 
defendant named to open and vacate a decree pro confesso and final decree. 
Messrs. Rossbach & Crummy, of Newark, for Complainant. 
Messrs. Corn & Silverman, of Newark, for Defendants. 


WALKER, Chancellor: On December 30, 1929, complainant filed 
a bill in this Court against the defendants praying that they answer and 
make discovery of who has possessed the premises and received the 
rents, issues and profits since a pretended conveyance therein set forth; 
that the conveyance from Fradkin & Rothberg, Inc., to Samuel Kaplan, 
and all other fraudulent conveyances affecting the lands might be set 
aside and held to be fraudulent and void as against the bankrupt cor- 
poration ; that defendants be decreed to pay complainant, as trustee, for 
the benefit of the creditors of the corporation, the full amount due and 
owing them, etc. Subpoena directed to the defendants was tested on the 
day the bill was filed and was acknowledged by the solicitor for Samuel 
Fradkin and Meyer Rothberg, and returned— 


“Served the within writ December 31, 1929, upon Samuel Kaplan, 
the within named defendant, by delivering a true copy thereof to his wife 
at his usual place of abode, 196 Renner Ave., Newark, N. J.” 
signed by the sheriff of Essex, by special deputy. Such proceedings were 
afterwards had in the cause that a decree pro confesso and order of 
reference was filed February 13, 1930, in which the bill, for want of 
answer, was taken as confessed against defendants, including Kaplan, 
and it was referred to a Master to report, etc. The Master’s report was 
made, and filed March 5, 1930, and on March 17, 1930, a final decree 
was entered in said cause, in which it was ordered, adjudged and de- 
creed that Samuel Kaplan, one of the defendants, do pay to the com- 
plainant the sum of $2,167.29 for principal and interest, together with 
taxed costs of suit, the sum named being the rents, issues and profits 
due and owing from the defendant Samuel Kaplan for and on account 
of the property aforesaid, as ascertained by an order filed March 8, 1930, 
confirming the Master’s report. 

Samuel Kaplan, one of the defendants, by petition filed April 5, 
1930, stated that he did not receive the subpoena issued in this cause nor 
have any notice or knowledge of the action until Marach 19, 1930, when 
the solicitors of complainant wrote him that a decree had been entered 
in favor of the complainant against him for $2,167.29; and he says that 
his wife did not in any manner inform him of the service of said sub- 
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poena ; although she says not a word by way of corroborating him, which 
is very significant. 

Kaplan then sets forth a train of circumstances setting up claimed 
merits going to disprove the right of complainant to have a decree against 
him, and prays that the decree pro confesso and final decree be vacated 
and he afforded an opportunity to file an answer. The petition was duly 
verified by his affidavit and also an affidavit of one of the firm of Corn and 
Silverman, solicitors of petitioner, excusing the filing of an answer in the 
cause on his behalf. Affidavits were also presented on the part of the 
complainant. Many of the affidavits violate the rules of evidence. See 
in re McCraven, 87 N. J. Eq. 28, 99 A. 619. 

It was admitted on the hearing of this application that Kaplan and 
his wife were living together upon terms of amity and that the writ was 
served upon her four days before Kaplan left on a trip to the South, where 
he was gone about a month and a half. 

To say that he can now come in and successfully assert that his wife 
did not give him the subpeena, and that he never had any notice of the 
pendency of the suit, would be to say that any defendant who is not served 
personally by the sheriff could make the same sort of excuse, if he chose; 
and many would do so to the manifest damage of his adversary. 

The Chancery Act (P. L. 1913, p. 748, 1 Comp. Stat. Cum. Supp. p. 


257, § 33-5), provides : 


“Every subpoena or process for appearance shall be served by the 
sheriff or other officer authorized to serve writs of summons and other com- 
mon law processes, on the person to whom it is directed, by giving to him 
personally a copy or leaving a copy thereof at his dwelling-house or usual 
place of abode, at least five days prior to its return,” etc. 


The service made upon Kaplan’s wife at his residence was perfectly 
good. See Lintott v. McCluskey, 105 N. J. Eq. 358, 148 A. 161. 

To hold that this service was not conclusive would be to practically 
nullify the provision of the statute providing for service “by leaving a 
copy thereof (subpcena) at his (defendant’s) dwelling-house or usual 
place of abode.” I believe that Kaplan received the copy of subpoena from 
his wife, but perhaps, in the multiplicity of his business and confusion in 
getting away overlooked it and therefore neglected to instruct his solicitor 
to defend , if, in fact, he has a defense; and I have not looked into that, 
as I deem it unnecessary for the reason that he is concluded by the service 
and his default. 

It is a settled principle of jurisprudence that in order to open a de- 
cree of judgment entered by default, the party applying must show both 
surprise and merits. As there was no surprise in this case—although it 
might have been actual, it was not legal, and, therefore, inexcusable—I 
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have concluded that his application must be denied. This makes it quite 
unnecessary to consider the question of merits. 

In Miller v. Hild, 11 N. J. Eq. 25, it was held that this Court will open 
a decree obtained by surprise, but not where a party has had notice of the 
suit and has had an opportunity of making a defense and has neglected 
to do so. 

In Carpenter v. Muchmore, 15 N. J. Eq. 123, it was held that where 
the defendant in some way got the impression that he would have further 
time to answer, it was not a sufficient cause of surprise; that it was his 
duty to inquire as to his rights; that if he negligently relied upon his 
mistaken impression he incurred the hazard of his default in not an- 
swering. 

And in Sandford v. Wellborn, 85 N. J. Eq. 577, 96 A. 1018, the 
Court of Errors and Appeals held that the opening of a decree in Chan- 
cery entered by default rests in the discretion of the Chancellor, and a re- 
fusal to open such decree will not be reviewed by that Court where there 
is no abuse of such discretion shown and it is not the result of mistake or 
imposition practiced on this Court, citing Miller v. Hild with approval, 
at page 588 of 85 N. J. Eq., 96 A. 1018, 1023. 

Finding, as I do, that the defendant is not surprised at the service 
of process, but that he simply neglected to file an answer in the cause 
within time, the motion to open and vacate must be denied, with costs. 


Order accordingly. 





ALMASSI v. CITY OF NEWARE 


(Essex Co. Common Pleas, May 8, 1930) 
City Ordinance—Distributing Circulars Without a License 


Case of John Almassi, Defendant-Appellant, against City of New- 
ark, Appellee. 

Mr. Abraham I. Isserman for Defendant-Appellant. 

Mr. Frank L. Boettner and Mr. John P. Manning for City of New- 


ark, Appellee. 


FLANNAGAN, J.: This is an appeal by the defendant from a 
judgment and conviction of the Third Criminal Court of the City of New- 
ark, convicting him of distributing circulars on a public highway in the 
city without having a license to do so, in violation of Section 538 of a City 
Ordinance. 

The circulars distributed without a license advertised a “Mass Dem- 
onstration” of the “Communist Party of the U.S. A.” The circulars pur- 
port to convey information and advocate governmental theories of a cer- 
tanin character eulogizing “The Soviet Union” as “the only country where 
the conditions of the workers are constantly improving.” They urged 
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9? «66 


Fight for a workers and Farmers 


“Recognition of the Soviet Union, 
Government in the United States.” 

The question here is not whether defendant could legally distribute 
circular notices of this particular character, or whether he might or might 
not have mailed or otherwise distributed them, or whether he should or 
should not have been granted a license to distribute them had he applied 
for one. The single question presented is, whether or not a person can 
use the city streets for distribution of circular notices without a license to 
do so. 

The ordinance prohibits unlicensed ‘distributing or circulating post- 
ers, circulars, hand bills, samples, printed or engraved notices or other 
advertisements of any kind” in the streets. 

Had the city a right to enact such an ordinance? Has the city 
such right of supervision over its streets as to provide for the licensing 
of persons desiring to use them for the distribution of circular notices of 
meetings ? 

There is no constitutional right to use the streets, squares or public 
places of the city for the purpose of bill distributing, without a license. 

The constitutional guaranty of liberty of speech and of the press does 
not authorize the members or officials of an organization or party to use 
the public streets of a city for the holding of a public meeting without the 
consent of the city authorities. Harwood v. Trembley, 97 N. J. L. 173, 
175-7: 

A Boston City ordinance providing that no person shall in or upon any 
of the public grounds make any public address except in accordance with 
a permit from the Mayor, is not in conflict with the Constitution of the 
United States or with the Fourteenth Amendment thereof. Common- 
wealth v. Davis, 162 Mass. 510, 511-12; Davis v. Massachusetts, 167 
U. S. 43, 47. So of a Mt. Vernon ordinance requiring the permit of the 
Mayor. People ex rel Doyle v. Atwell, 232 N. Y. 96, 100-103; dismissed 
261 U.S. 590. So of a Duquesne City ordinance requiring the permit of 
the Mayor. Duquesne City v. Fincke, 269 Pa. 112, 116-117. 

There is no distinction, from a constitutional standpoint, between a 
requirement of a license to use the streets for public discussions or to use 
them to distribute circulars purporting to disseminate knowledge or views 
on public questions and advertising meetings for mass demonstrations. 

The holding of street meetings tends to obstruct the streets, while the 
distributing of circulars tends to clutter them up and occupies them for 
a purpose other than that for which they were primarily intended and ded- 
icated, to wit, travel and locomotion. Circulars may be in such quantity 
and of such size and character as to render the streets so unsightly as to 
be almost universally objectionable, entailing substantial expense to the 
city in clearing them away. It is obvious the city must exercise some 
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control of the subject and an ordinance requiring a license is a reason- 
able police regulation. 

The cases cited by appellant are not in point. 

In Coughlin v. Sullivan, 100 N. J. L. 42, the question involved was 
whether the distribution of pamphlets in stores and the giving of one 
pamphlet to a pedestrian on the street violated an ordinance prohibiting 
the distribution of pamphlets in the public streets. It was held that these 
acts did not violate that ordinance. No question of license was involved, 
the ordinance having no reference to licensing or requiring licenses. 

In Pamoplas v. Marinos, 98 N. J. L. 665, it was held that a Church 
is not within a municipal ordinance having reference to public places. 

The conviction of the defendant, Almassi, is affirmed. 





IN RE ERIE RAILROAD CO. 


(Board of Public Utility Commissioners, May 27, 1930) 
Railroad Crossings at Grade—Station Facilities, Etc. 


In the matter of the proceedings for the separation of the grades of 
Park and Union avenues, on the line of the Erie Railroad Company in 
Rutherford and East Rutherford, N. J. 

Mr. Grover R. James and Mr. H. A. Taylor for the Erie Railroad 
Company. 

Mr. Otto J. Strasser for Petitioner. 

Mr. Harry L. Towe for Borough of Rutherford. 

Mr. Ralph W. Chandless for Borough of East Rutherford. 


THE BOARD: On September 23, 1913, the Board of Public Util- 
ity Commissioners, on its own motion, initiated a proceeding under the 
Fielder Act and called a hearing to determine whether the crossings of 
Park and Union avenues and the tracks of the Erie Railroad Company are 
dangerous to public travel, or whether the public travel on such highways, 
or either of them, is impeded thereby, and to determine what order, if any, 
should issue for the alteration of said crossings, or either of them, and to 
determine any and all matters which may be involved in the separation 
of the grades of said highways and said Railroad. 

Numerous hearings were held, beginning October 24, 1913, in the 
course of which many plans were developed, but none of which proved 
satisfactory to the two boroughs, their residents or the Company. 

On December 19, 1916, Rutherford Borough Council adopted a reso- 
lution approving an agreement and plan for further protection at the cross- 
ing and, later, the Borough Council of East Rutherford adopted said 


agreement and plan. 
Application was made to the Board by the two boroughs and the Rail- 


toad Company for leave to adopt the agreement and plan and to have 
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further action in the pending proceeding stayed. This agreement and 
plan did not provide for the elimination of the grade crossing, but it pro- 
vided for an intertrack platform and pedestrian subway in connection with 
the station, which would increase its safety and efficiency. It was designed 
to form an appropriate part of any scheme which might be adopted for 
the separation of the grades of the said highways and railroads. The 
agreement, therefore, contemplated only improved stational facilities. 

The Board, on February 27, 1917, filed a “Report,” stating its opinion 
“that it should give its consent to the execution of the agreement and the 
changes and alterations proposed in lieu of the separation of grades at 
Park avenue crossing as contemplated in the pending proceeding, in order 
to determine whether the danger will not be so reduced as to render further 
changes unnecessary. The Board retained jurisdiction of the subject mat- 
ter and continued the pending proceedings without delay. 

All proceedings under the Fielder Act were suspended during the 
World War. 

The boroughs of Rutherford and East Rutherford having notified 
the Board of their desires to be again heard in this proceeding, hearings 
were set for September 13, 1923, and continued to February 21, 1924, the 
desire of both boroughs being for the work under the agreement to pro- 
ceed. No agreement having been reached on any plan for the complete 
elimination of the crossing, but many having been considered, it developed 
that the omission of the easterly pedestrian subway was desirable and that 
a time for the beginning and ending of the work under said agreement 
should be set. The Board, under date of March 11, 1924, issued a decision 
and order approving the agreement of December 18, 1916, together with 
the plans attached thereto, excepting the construction of the easterly pedes- 
trian subway, and setting the dates of May 1, 1924, and November 1, 1924, 
as the dates for beginning and completing the work. 

The Board, on its own motion called a conference at its offices in New- 
ark on April 25, 1924, for the purpose of discussing such changes in the 
existing order which appear necessary or desirable, and what, if any, plans 
should be considered for the elimination of said crossing, and whether a 
pedestrian subway located east of the existing station should be built at 
that time to form a part of a complete scheme for elimination, a rearrange- 
ment of tracks and any other matters which may be embraced in a complete 
solution of the problem, and the time for putting such changes into effect; 
and, a plan showing such possibilities having been prepared by the Com- 
mission, after full discussion thereof a basis for settlement was agreed 
upon. 

The Board suggested, for consideration and agreement of the parties, 
a plan to include the construction of an island platform and the pedestrian 
underpass as provided for in the existing order, but, in addition thereto, 
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the construction of an easterly undercrossing for pedestrians and vehicles 
and the closing of Park avenue to all traffic. The additional land required 
for the railroad right-of-way and platform construction was to be taken 
on the East Rutherford side. The time for constructing the vehicular 
tunnel was set at four years from the entering of the proposed order, 
the work required to be done under the existing order to be proceeded 
with forthwith. In addition to a strip of land to be donated by East 
Rutherford, the two boroughs were to contribute fifty per cent. of the 
cost of construction and property damage, but not exceeding two hundred 
and fifty thousand dollars, exclusive of the expense incident to comply 
with the present order, in the ratios of three-fifths to Rutherford and two- 
fifths to East Rutherford. The Memorandum dated June 10, 1924, con- 
cluded: ‘Upon the parties in interest signifying their assent, the order 
heretofore made will be opened and a new order made in accordance 
therewith.” 

No consents by the municipalities being filed, a petition was filed by 
Otto J. Strasser, a citizen and taxpayer of East Rutherford, praying for 
an order, after hearing, providing for the prompt commencement and final 
completion of all work and proceedings provided for in and by said agree- 
ment of December 18, 1916. Hearings were held on the petition from 
February 19, 1930, to April 3, 1930, during which the Railroad Company 
repeatedly reaffirmed its willingness to comply with the terms of the agree- 
ment and presented a substitute plan, known as the “R. C. C.” plan re- 
vised, embodying the features in the agreement plan, but, in addition 
thereto, providing for the closing of the Park avenue crossing and the 
widening of the existing undercrossing at Hackensack road, east of the 
station. No agreement was made on this plan. 

The Fielder Act is limited to grade crossing elimination; hence plans 
which do not include such elimination cannot be construed as coming under 
that Act. The parties in interest entered into an agreement in 1916 for 
a rearrangement of stational facilities which would improve conditions at 
the crossing. This agreement, in the Board’s opinion, should be carried 
out. The Board, however, is without jurisdiction to make an order to 
this effect in a proceeding brought under the Fielder Act, as it does not 
contemplate the elimination of the grade crossing. It provides rather for 
improved station facilities which effect improved condition at the grade 
crossing. Unless the interested parties file with the Board a stipulation 
to carry out the terms of said agreement within ninety days from the date 
hereof, the Board will be left with these alternatives: 

1. Complete the original proceeding and decide to close the crossing 
entirely, which is not the desire of any of the interested parties ; or 

2. Dismiss the proceeding and institute proceedings for improved 
stational facilities. 
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SOME INTERESTING OUT-OF-STATE DECISIONS 


WARRANTY OF O1L BuRNER INCLUDES SILENT OPERATION 


The Socony Burner Corporation, having installed an oil burner in the 
residence of Mr. Henry J. Gold, who failed to pay the entire price, brought 
action for the balance. Gold defended on the ground that the heater was 
not as warranted, because of the noise it made and its failure to furnish 
sufficient heat. 

The contract excluded all representations and warranties except as 
therein contained, and provided: “Seller guarantees that if the buyer 
complies with all the recommendations of its engineers with respect to 
buyer’s heating plant, the burner will properly heat said building.” Plain- 
tiff contended that the words “properly heat said building’’ applied to tem- 
perature only. 

The opinion by Mr. Justice Hill of the New York Supreme Court, 
Appellate Division, reported under the title Socony Burner Corporation 
v. Gold, 237 New York Supplement, 552, gives short shrift to this conten- 
tion, and says that the sentence quoted has the same meaning as if it pro- 
vided that the burner was suitable in all respects for the use to be made 
of it, which would include the degree of silence necessary for reasonably 
comfortable occupancy of the premises. 


DeETOURING ON Way To WorkK AS WITHIN CourRSE OF EMPLOYMENT 


In the case of Ohmen v. Adams Bros., 145 Atlantic Reporter, 825, 
plaintiff was a carpenter, employed by defendants and having no fixed 
place of employment, but going to such place as he might be instructed 
to perform work for a time. His wages began at 8 A. M. whether he 
had reached his job or not. 

October 3, 1927, was the day of the annual town meeting in Warren, 
Connecticut, and his employers, at the request of plaintiff, had given him 
permission to go there and vote. The polls opened at 9 A. M. Plaintiff 
was the first voter of the day, and thereafter immediately proceeded 
toward the place of his employment. While on the highway and driving 
his own automobile, in accordance with his custom under arrangements 
with his employer, he was seriously injured by collision resulting from 
another car running into his. 

Against the claim for compensation it was asserted that plaintiff was 
not, at the time of the accident, acting in the course of his employment. 
In passing on this question, the Supreme Court of Errors of Connecticut 
makes the following statement : 

“From the time he reached the main highway and was proceeding to 
his place of work he was in the course of his employment. It was then 
past the hour when his pay began. He was going, by the direction of 
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his employers, to his work, in a customary conveyance of which they had 
knowledge, and by a route which was the shortest route to the place of 
his work, and one which it was reasonable for him to take. He was on 
the same highway which he would have taken had he gone directly from 
his home to his place of work. His contract of employment did not begin 
from the time he reached the place of his employment. The injury came 
within the statutory definition, because it happened to the plaintiff while 
he was engaged in the line of his duty in the business of his employer 
outside the premises of his employer, but within the hours of his em- 
ployment and at a place where the employee had a right to be by the em- 
ployer’s direction. It came within our definition because it took place 
within the period of the employment, at a place where the employee 
might reasonably have been, and while he was reasonably doing something 
incidental to it. If, then, the injury arose in the course of the employ- 
ment, did it arise out of it? The injury was the result of a risk incident 
to plaintiff’s employment, and was literally within the terms of his con- 
tract of employment.” 


LAW PROHIBITING RECOVERY BY AUTOMOBILE GUEST 


The case of Silver v. Silver, 50 Supreme Court Reporter, 57, was an 
appeal from a judgment of the Supreme Court of Connecticut upholding 
the constitutionality of a statute providing that a person gratuitously car- 
ried as a guest in an automobile should not be allowed to recover against 
the owner or operator for injuries resulting from negligent operation. 

In an opinion by Mr. Justice Stone, holding the statute valid, the 
Court said: 

“The use of the automobile as an instrument of transportation is pe- 
culiarly the subject of regulation. We cannot assume that there are no 
evils to be corrected, or permissible social objects to be gained, by the 
present statute. We are not unaware of the increasing frequency of liti- 
gation in which passengers carried gratuitously in automobiles, often cas- 
ual guests or licensees, have sought the recovery of _ sums for injuries 
alleged to have been due to negligent operation. 

“Tt is said that the vice in the statute is not that it distinguishes be- 
tween passengers who pay and those who do not, but between gratuitous 
passengers in automobiles and those in other classes of vehicles. 

“In this day of almost universal highway transportation by motorcar, 
we cannot say that abuses originating in the multiplicity of suits growing 
out of the gratuitous carriage of passengers in automobiles do not present 
so conspicuous an example of what the Legislature may regard as an evil, 
as to justify legislation aimed at it, even though some abuses may not be 
hit, . . . It is enough that the present statute strikes at the evil w hese 
it is felt and reaches the class of cases where it most frequently occurs.” 
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Stor Sicns Nor Provipep For BY ORDINANCE 


In 1924 the Director of Public Safety of the City of Akron, Ohio, 
had “stop” signs placed on each side of Bishop street where it crosses 
Cedar, it being his intention to make all cars traveling on Bishop street 
come to a stop before entering Cedar street. No city ordinance had ever 
been passed establishing Cedar street as a “through” street. 

An interesting question as to the legal effect of the signs arose in the 
case of Fred W. Albrecht Grocery Co. v. Overfield, reported in 168 North 
Eastern Reporter, 386, in which it was shown that while Mary Overfield 
was driving a Ford sedan on Bishop street and crossing Cedar street her 
car was run into by a truck belonging to the Fred W. Albrecht Grocery 
Co., which was proceeding east on Cedar street. 

Mr. Justice Pardee of the Court of Appeals of Ohio, Summit County, 
who wrote the opinion of the Court, said: 

“The Council of the city of Akron not having passed the ordinance 
so authorized to be passed, it is quite immaterial whether the police de- 
partment erected the signs claimed by the plaintiff in error to have been 
erected, or whether these signs were erected near or far from said inter- 
section. Signs so erected do not have any legal effect whatever, and no 
one is required to pay any attention to them.” 


PEDESTRIAN’S DISOBEDIENCE OF TRAFFIC SIGNAL 


Some months ago in the case of Griffith v. Slaybaugh, reported in 29 
Federal Reporter, Second Series, 437, plaintiff pedestrians who had enter- 
ed an intersection when a traffic signal said “Go” were knocked down by 
a car driven by defendant who started up as soon as the sign changed 
without giving plaintiff a chance to reach the far side of the street. There 
it was held, in substance, that a pedestrian who enters an intersection when 
the traffic signal says “Go” has the right of way even though the sign 
changes before such pedestrian reaches the far side of the street. 

In the case of Buckley v. Featherstone Garage, reported in 123 
Southern Reporter, 446, the facts are just reversed. There plaintiff 
stepped into the street in front of defendant’s car when it was only a 
few feet from her, and while the “Caution” signal was against her. She 
contended that the negligent operation of the car by defendant’s servant 
was the proximate cause of her injuries. From a judgment for defend- 
ant, plaintiff appealed. 

Judge Odom of the Court of Appeal of Louisiana, who wrote the 
opinion for the Court affirming the lower Court, said: 

“It is unfortunately true that, notwithstanding the plain letter of the 
ordinance prohibiting it and that there is written in bold type across the 





SOME INTERESTING OUT-OF-STATE NOTES 231 


yellow dial the word “Caution,” people do constantly enter crossings the 
moment the signal bell begins to ring and while the caution light is on. 
These caution signals are intended to subserve the same purpose as a 
‘Stop, Look, and Listen’ sign at a railroad crossing—still people con- 
tinue to ‘rush the lights’ and ‘rustle the trains.’ But when they do so, 
they are guilty of gross negligence. We therefore find, as did the Dis- 
trict Judge, that defendant’s driver entered the intersection on the proper 
or green signal; it was therefore not only his right, but his duty, to clear 
the crossing after the signal for the light change had sounded, and he was 
guilty of no negligence in that respect.” 


Driver TRAVELING ON ONE-WAY STREET 


Plaintiff in the case of Widronak v. Lord, 168 North Eastern Re- 
porter, 799, was a passenger in an automobile operated by one Herman 
who was driving in the wrong direction on a street designated for one- 
way traffic. His car and that of defendant collided at a street intersection, 
resulting in injuries for which plaintiff brought action. In denying right 
of recovery Mr. Justice Carroll, speaking for the Supreme Judicial Court 
of Massachusetts, said: 

“One who travels in his automobile in the wrong direction on a one- 
way street is as much a trespasser as one who travels on a highway from 
which automobiles are excluded. The traveling public act on the assump- 
tion that regulations in the use of public streets will be observed; their 
safety requires that this should be done. The illegal act of Herman was 
the efficient cause of the accident, without which it could not have hap- 
pened, and was not a mere condition 

“In our opinion the driver of the Herman car was a trespasser in 
passing into the intersection space of Harvard and Prospect streets from 
the wrong direction. An automobile approaching from the right of the 
defendant, but traveling the wrong way on a one-way street, is not en- 
titled to the protection afforded by G. L. c. 89, §8, which enacts that every 
driver of a vehicle approaching an intersecting way shall grant the right 
of way to vehicles approaching from his right. . . . . The fact that the 
plaintiff was merely a passenger in the Herman car gives him no right to 
recover. The highway was used illegally, he was participating in this 
use.” 
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QUESTION OF ETHICS 


Editor of Law Journal. 

Sir: Kindly inform me if it is 
ethical for an attorney to write ar- 
ticles against another attorney, 
through the medium of a newspa- 
per signing his name anonymously 
or fictitiously. Is it a violation of 
the Canons of ethics? 

ATTORNEY. 

[ We think that Section 29 of the 
Canons of Ethics of the New Jersey 
State Bar Association quite settles 
the problem.—EbiTor]. 





SOME STATE NOTES 


The firm of Whittemore & Mc- 
Lean, of 286 N. Broad street, Eliz- 
abeth, announce that Mr. Sigurd A. 
Emerson and Mr. Donald D. Hand, 
of their offices for over seven years 
past, have now become members of 
the firm, the name of which is not 
changed. 

Mr. Winfield T. Scott, for nearly 
20 years past a well-known lawyer 
in Passaic, has been obliged to be- 
come a defendant in involuntary 
bankruptcy proceedings, because of 
depression in the real estate market. 
He and a partner had gone into the 
enterprise of building apartment 
houses, which had failed of suc- 
cess. 

The well-known law firm of 
Leavitt, Ulbrich & Talley, of 280 N. 
Broad St., Elizabeth, has been dis- 
solved, but is continued by the firm 
of Leavitt & Talley. Mr. Ulbrich 
is now in the firm of Sauer, Ulbrich 
& Sauer, at 109 Broad St. 

Mr. Louis B. Lesser, admitted to 
the Bar in 1913, of Blair & Lesser, 
Newark, committed suicide with 
gas in his apartment in that city, 
some time in May last. 


LEGISLATIVE REFERENCE WORK 


The whole State is again indebt- 
ed to Assistant State Librarian 
John P. Dullard for a small pamph- 
let giving a descriptive list of the 
laws and joint resolutions enacted 
by the 1930 Legislature. It gives 
the bill and chapter number of each 
measure enacted, together with the 
name of the introducer, and a brief 
synopsis of the purpose of each bill. 
Copies may be had gratis upon ap- 
plication to the State Library at 
Trenton and the forwarding of a 
two-cent stamp. 





GOVERNOR’S APPOINTMENTS 


At a special meeting of the New 
Jersey Senate on May 27 the Gov- 
ernor sent in certain nominations, 
among which were: 

Ralph W. E. Donges, Democrat, 
of Haddonfield, to succeed the late 
Samuel Kalisch as Associate Jus- 
tice of the Supreme Court. 

Henry H. Eldredge of Cape May 
City, to succeed Judge Donges on 
the Circuit Bench. 

Palmer M. Way of Wildwood to 
fill the vacancy caused by the resig- 
nation of Judge Eldredge. 

Major-General William Weigel, 
U. S. A., retired, New Brunswick, 
to fill the vacancy on the Board of 
Conservation and Development 
caused by the resignation of W. Ed- 
win Florance. 

Crystal Brown of Paterson to fill 
the vacancy created by the death of 
Wood McKee on the North Jersey 
District Water Supply Commission. 

Morris R. Sherrerd of Newark to 
succeed Colonel Hugh A. Kelly on 
the State Board of Professional En- 
gineers and Land Surveyors. 

Former Governor Alfred  E. 
Smith of New York to succeed Ed- 
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ward L. Partridge as Commissioner 
of the Palisades Interstate Park. 


Another nomination, not confirm- 
ed by the Senate at the time, was 
that of Thomas Brown, Democrat 
and former Senator of Middlesex 
county (1919-21), to be Circuit 
Court Judge in place of Judge Peter 
F. Daly, who was advanced to be 
Justice of the Supreme Court. 





OBITUARIES 


Hon. Woop McKEE 


Former State Senator, Wood Mc- 
Kee, of Paterson, died on May 9 
last at his residence, 394 Fifteenth 
avenue, Paterson, of heart attack. 
He had been ill since April 22nd. 


Senator McKee was born in Pat- 
erson Nov. 10, 1866, the son of the 
late James W. and Margaret ( Bush) 
McKee. His father, a Paterson 
business man, was sheriff of Pas- 
saic county at one time. After hav- 
ing received his education in the 
public schools of Paterson and in 
Professor McManus’ private Sem- 
inary, he studied law in the office 
of the late Judge Francis Scott and 
was admitted to the Bar as attorney 
at the February Term, 1888. In the 
practice of law he specialized in 
real estate and Chancery work. He 
was a Special Master in Chancery. 


He began his political life in the 
Republican clubs of his city and 
county. He was elected an Assem- 
blyman in 1897 and 1808, and was 
majority leader in 1899. Before the 
close of his second term in the 
House, his party placed him in nom- 
ination for State Senator, to which 
office he was elected in 1900 and re- 
elected in 1903. In March 12, 1918, 
he was appointed as a member of 
the North Jersey District Water 
Supply Commission and served as 
a member of the Commission until 
his death. He played an important 


part in directing the establishment 
of the Wanaque watershed. 

Mr. McKee was a member of the 
North Jersey Country Club, of 
which he was one of the founders 
and first President; St. Paul’s Epis- 
copal Church; Fabiola Lodge, No. 
57, Knights of Pythias; Central Re- 
publican Club; Ivanhoe Lodge, No. 
88, F. and A. M.; Paterson Lodge, 
No. 60, B. P. O. E.; Silk City Con- 
clave, No. 232, A. O. H.; Garret 
Rock Council, No. 785, National 
Union; Falls City Lodge, I. O. O. 
F.; the Passaic County Bar Associ- 
ation ; the Hamilton Club; the Calu- 
met Republican Association and the 
Pica Club, of which he was one of 
its first members. He was a vocal- 
ist of prominence and in his early 
days gave frequently his voice for 
the benefit of local charities. He 
was fond of travel, both to Europe 
and in this country. His last trip 
was a motoring one to Florida with 
members of his family, and it was 
shortly after his return when he was 
siezed with the illness that caused 
his death. 

His wife was Margaret Ayres, 
daughter of James G. and Ellen 
(Watson) Ayres, whom he mar- 
ried Feb. 22, 1868, and who died 
May 22, 1908. Surviving him are 
three daughters, Dorothy, wife of 
Ray W. Kraut; Jessie, wife of 
James M. Evans, and Margaret 
Jones; three grandchildren, Mar- 
garet Kraut, Marjory Evans and 
Wood McKee Jones; one sister, 
Jessie, wife of Charles L. Dooley ; 
his niece, Gertrude, wife of Fred 
Griffith, and his nephew, Clifford 
Ayres, all of Paterson. 

Vice-Chancellor Lewis said of 
Senator McKee the day following 
his death: ‘He has long been in 
the public eye and by reason of his 
attractive and pleasant personality 
retained unusual popularity during 
his entire career. His friends were 
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numerous and strong in all sections 
of the State and he was loyal and 
devoted to them all. In his legis- 
lative career in the House and Sen- 
ate he was very active and brought 
about the passage of many laws for 
the benefit of his city, county and 
State. He was an active prac- 
titioner in all the Courts, and a 


strong and resourceful advocate.” 


Mr. Howarp MAcCSHERRY 


Mr. Howard MacSherry, once 
one of the best known criminal trial 
lawyers in this State, died on May 
29 in the Presbyterian Hospital, 
Newark, after a two weeks’ illness. 
He was operated on May Ig in the 
Hospital, where he had been taken 
from his home at 106 North Grove 
street, East Orange. Formerly Mr. 
MacSherry and his wife lived in 
the Hotel Park Square in Newark. 

Mr. MacSherry was born in New 
Brunswick Nov. 5, 1853, being the 
son of Burnett and Adaline (Dun- 
ham) MacSherry. He attended the 
public schools and did special work 
in Rutgers and Princeton Colleges. 
He was admitted to the Bar as at- 
torney at the February Term, 1876, 
but, singularly enough, considering 
his ability as a lawyer, never became 
counselor. His first public recogni- 
tion came when he was made City 
Attorney of New Brunswick, a post 
he held three years. He was also 
President of the Board of Educa- 
tion of that city three years. His 
next move was to run for the State 
Senate. He was the first Republi- 
can to carry Perth Amboy, his ma- 
jority in that city being eleven 
votes. In Middlesex county, which 
was overwhelmingly Democratic, he 
lost by only a few hundred votes. 
From the outset of his legal career 
Mr. MacSherry was regarded as a 
“jury lawyer” and his political ac- 
tivities were subordinate. He served 
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in about 200 murder and man- 
slaughter cases and his reputation 
for eloquence was such that there 
rarely were vacant seats in the 
courtroom when he was to address 
a jury. 

Mr. MacSherry accepted an ap- 
pointment to the legal department 
of the Southern Pacific Railroad, 
with headquarters in San Francisco. 
He remained there four years, his 
duties requiring him to handle trials 
from Arizona to British Columbia. 
In some of the trials in the South- 
west, Indians and half-breeds, hold- 
ing shotguns across their knees, 
watched proceedings. Returning to 
Newark in 1901, he became counsel 
for the North Jersey Street Rail- 
way Company, which later became 
a part of the Public Service Cor- 
poration. He was counsel for the 
Tidewater Pipeline Company and 
for fifteen years represented the 
Central Railroad of New Jersey. 
He was attorney for the Public 
Service Corporation until his retire- 
ment. He was selected to deliver 
the historical address at the Ralph 
Waldo Emerson celebration in 
Newark and was one of the orators 
at the celebration of Newark’s 
250th anniversary and at New 
Brunswick historical celebrations. 
He was widely known as an orator 
and spoke at many dinners. He 
also was known as a playwright, 
author and lecturer. 

As a political leader, Mr. Mac- 
Sherry fought a number of famous 
political battles under the leadership 
of Governor Franklin Murphy, who 
encouraged activity by young men 
of the party. In the early ’80s Mr. 
MacSherry was chairman of the Mid- 
dlesex County Republican Commit- 
tee. He was a thirty-third degree 
Mason and a Past Exalted Ruler of 
New Brunswick Lodge of Elks. In 
San Francisco he was a member ot 
the Bohemian, Gosmos, University 





MISCELLANY 


and Press Clubs, and in Newark of 
the Union and Downtown Clubs. He 
belonged also to the Essex County 
Country Club of West Orange, and 
the South Orange Field Club. He 
was a member of the American Bar 
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Association and the State and local 
Bar organizations. 

The wife of Mr. MacCherry, who 
was Gertrude Barnum, survives 
him. He was buried in Elmwood 


Cemetery, New Brunswick. 











